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The Final RESPA Rule
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Principles of RESPA Reform LY

* Help consumers shop for
the best loan

» Shopping leads to greater
competition & lower prices
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Principles of RESPA Reform LY

» Key final terms of the loan disclosed
to the borrower at closing

* Preserve a competitive market
for all settlement service providers




Changes from
Proposed Rule




S
Changes from proposed ||I|'||

* no Closing Script

* shorter GFE

* single application process

* removed volume based discounts
« added 30 day right to cure

 HUD-1 disclosure of key terms




Effective
Dates




January 16, 2009 January 1, 2010

* Servicing
Disclosure
Statement

(Section 6) - new HUD-1/1A

 new GFE

* required use

. average cost  everything else

pricing

» technical changes




' Good Faith Estimate “GFE”

.«

NATIONAL PRESa

™ ’-.’
NATIONAI PRI /

RESS CLL. -
1SS BUILDINC

ca e LR >




Good Faith Estimate
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 standardized form

* key loan terms & costs
« consolidated charges

 established tolerances

« applied yield spread premiums
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GFE Notice Requirements <.

* provided no later than 3 business days
by hand, mail, fax, emall

 not required if application denied or
withdrawn by borrower

* may be provided by mortgage broker,
but lender is responsible




GFE Triggers

* borrower’s name

« Social Security number

* property address

 monthly income

* house value or best estimate

e amount of loan
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 any other information deemed
necessary

* may not collect supplemental
documentation from borrower or

verify at GFE stage

 cost of providing GFE limited to
credit report
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fz |||“l|| Good Faith Estimate (GFE)
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Crginator Praperty
Address Acldress
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Name of Onginater Borrower =
Z
<

Originatar Phone Murmber

Originatar Email Date of GFE

Purpose This GFE gives you an estin
this loan. For mo ‘ration, D Special Info
Truth-in-Lendir
you would lik

rr'\;t{f!fr Be
other consumer information at waww.hud. chmeu
§ with this loan, contact us

Pa l[yr u decide

Shopping for Only you ¢
your loan the best lo

-.~,—|..,4J for the ¢ 5r you, Compare thi E with other loan offers, so you can find

on page 3 to compare all the offers you re

Important dates 1. . After t

n r,h...qr» and the

1 Originati

until you loek your interest rate

it wn‘w-nJ:l days (your rate lock periad)
=ttlement F E

estimate for all other settlement charges is available throwc

st go to settle

Yo ML

4, t [ days b
Summary of Your initial loan amount is $
your loan Your loan term IS years
k3
Your initial monthly amount owed for principal,
interest, and any meortgage insurance is LS per menth
an your interest rate rise? to a maximum of .

ange will bein

Even if you make payments on time, can your O noe| O ves, it can rise to a maximum of $
loan ba\ahx:e rise?
Even if WoL make paymerits on tirme, can YOLIT O ne ™ the first inarease can be
monthly armount owed for principal, interest, z s < sunt ewed e
and any mortgage insurance rise? > . The max
Dioes your loan have a prepayment penalty? [ Ne|[O ¥
Does your loan have a balloon payment? O Ne|[O ¥Yes, you h

$

_ESCVOW aFcount Some lenders require an escrow agcount te hold funds for paying property taxes or other property-
information related charges in-addition to your monthly ameunt owed of$[ﬁl A

Do we require you to have an escrow account for your locan?

[[] No, youdo not have an escrow account. You must pay these charges directly when due.

[] Yes, you have an escrow account. It may or may niot cover all of these charges. Ask us.

Summary of your ” ]
e Adjusted Origination Ch (Swe page 2] 3
settlement charges our Adjuste: rigination Charges (See page 2.}
Your Charges for All Other Settlement Services (Sees pages 2.) | £ ]
“-l— ed Settlement C} | % I

Good Faith Estimate (HUD-GFE) 1 1 3




Important Dates

1 The inteest ate for this GFE is available through Afterthi time, the

Interest rate, some ofyour loan Crigination Ch aiges, and the monthly payment shown below car
change untilyou lock your nferest ate

1 This estimate foral other setlement charges s avallable through

3. Afteryoulock your nterest rate, you must o o settlement within | days (your ratelock period
toteceive the ocked inerest ate

4 You mustlock the interest rate ateast | days before settlement




Summary of your loan

Your initial loan amount is $

Your loan term is years
Your initial interest rate is %

Your initial monthly amount owed for principal,

interest, and any mortgage insurance is $ per month

Can your interest rate rise?

[] No [ Yes, it can rise to a maximum of %.
The first change will be in

Even if you make payments on time, can your
loan balance rise?

[] No [ Yes, it can rise to a maximum of §

Even if you make payments on time, can your
monthly amount owed for principal, interest,
and any mortgage insurance rise?

[ No [ Yes, the firstincrease can be in
and the monthly amount owed can
rise to § . The maximum it
can everrisetois §

Does your loan have a prepayment penalty?

[ No [] Yes, your maximum prepayment
penalty is §

Does your loan have a balloon payment?

[ No [] Yes, you have a balloon payment of
$ duein  years.




Escrow account information

Some engers requi an escrow account 0 hold funds forpaying propert aves o other oroperty
el charge nadiion o your morthly amount oed of

Doee requie youto v an escrow accountfor our o’
1 o, you do ot v an escrowm account. You mustpay hese charges direty uhen due

| Yes, Jou have an escow account. 1t may or may notcover all of these charges Ack s,




Summary of your settlement charges

Your Adjusted Origination Charges (5ee page 2) }

B Your Charges for All Other Settlement Services (Seepage /) b

Total Estimated Settlement Charges

Good Faith Estimate (HUD-GFE) |




Understanding
your estimated
settlement charges

Some of these charges
can change at settlement.
See the top of page 3 for
more information.

Your Adjusted ination Cha

1. Owr origination charge
This charge is for getting this loan for you.

2. Your credit or charge (points) for the specific interest rate chosen

The credit or charge for the interast rate of ___19% is included in
"Cur origination charge.” (Seeitemn 1 above,

] Yourecoive a eraditof [ forthis interastrate of ] %.
This eredit reduces your settlament charges.
[ Youpayacharge of 8 | for thisinterest rate of 1%

This charge (points) increases your total settlermnent charges.

The tradecff 1able on page 3 shows that you can change your total
settlement charges by choosing a diffarent interest rate for this loan.

“I Your Adjusted Origination Charges

Your Charg or All Othe sttlement S i

3. Required services that we select
Thase charges are for services we require to complete your settlement,
Wae will chaose the providers of these sarvices.
Sarvice _Charge
|

4. Title services and lender’s title insurance
This charge includes the services of a title ar settlernent agent, for
example, and title insurance to pretect the lender, if requirad,

5. Owner's title insurance
You may purchase an owner's title insurance policy to protect your intarest
in the property.

6. Required services that you can shop for
These chargas are for ather servicas that are requirad to completa your
sattlemeant. We can identify providers of thase services or you can shop
for them yourself. Our estimates for providing these services are below
Service Charge

~

. Government recording charges
These charges are for state and local fees to record your loan and
title documents,

8. Transfer taxes
Thasza chargas ara for stata and local faas on mortgagas and homa salas

Q. Initial deposit for your escrow account
This charge is held in an escrow account to pay future recurring charges
on your property andincludes [ | all property taxes, [ ] all insurance,
and [ atherl J.

10. Daily interast charges
This charge is for the daily interest on your lean from the day of yaur
sattlament until the first day of the next month or the first day of your
normal mortgage payment oyce. Th s 5 per day
for [ days (f your settlament is 15

11.Homeowner's insurance
This charge is for the insurance you must buy for the property to protect
from a loss, such as fire.
Policy I Charge
i

I B H Your Charges for All Other Settlement Services
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1. Our Origination Charge 5

Must contain ALL charges by

ALL loan originators in the transaction




Your Credit or Charge (Block 2) L.

Check only one:

0 Credit or Charge included in
“Our origination charge”

o You receive credit of $  for interest
rate (reduces settlement charges)

o You pay charge of $  for interest
rate (increases settlement charges)

20




Example

Your Adjusted Origination Charges

1. Our origination charge

This charge is for getting this loan for you, $6,250.00
2. Your credit or charge (points) for the specific interest rate chosen
| The credit or char%e for the interest rate of % is included in
"Our origination charge.” (See item 1 above.)
X Youreceive a credit of $ [ SB00N0 ] for this interest rate of [ 80 %. -$3,000.00
This credit recluces your settlerment charges.
| You paya charge of $ for this interest rate of %.

This charge (points) increases your total settlement charges.

The tradleoff table on page 3 shows that you can change your total
settlement charges by choosing a different interest rate for this loan,

Your Adjusted Origination Charges 5 $3,250.00
2L B




All Other Settlement Services

3. Required services that we select
These charges are for services we require to complete your settlement.
We will choose the providers of these services.

Service Charge $4.878.00
Appraisal/Credit Report $250/$40 ,
Tax Service/Flood Certification $76/$12
Upfront Mortgage Insurance Premium $4,500.00

4. Title services and lender’s title insurance
This charge includes the services of a title or settlement agent, for $925.00
example, and title insurance to protect the lender if required.

5. Owner's title insurance
You may purchase an owner's title insurance policy to protect your interest $725.00
inthe property.

6. Required services that you can shop for
These charges are for other services that are required to complete your
settlernent. \We can identify providers of these services or you can shop

for them yourself. Our estimates for providing these services are below. $270.00
Service Charge
Survey $225.00
Pest Inspection $45.00

22
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All Other Settlement Services

7. Government recording charges

These charges are for state and local fees to record your loan and $50.00
title documents,

8. Transfer taxes $1,368.00

These charges are for state and local fees on mortgages and home sales.

9. Initial deposit for your escrow account

This charge is held in an escrow account to pay future recurring charges $306.60
on your property and includes [X] all property taxes, [% all insurance, )
and [_] other] |

10.Daily interest charges
This charge is for the daily interest on your loan from the day of your
settlernent until the first day of the next month or the first da c:-fyyc:-ur $100.00
normal mortgage payment cyde. This amount is $ per day
for [ 2 Jdays (if your settlernent is[_12/30/08 | ).

11.Homeowner's insurance

This charge is for the insurance you must buy for the property to protect
from a loss, such as fire.

Policy Charge
Insure-U $600.00

$600.00

23
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Instructions

Understanding
which charges
can change at
settlement

Using the
tradeoff table

Using the
shopping chart

If your loan is

This GFE estimates your settlement charges, At your settlement, you will receive 3 HILID-1, a Form that lists your
actual costs. Compare the charges on the HUD-1 with the charges on this GFE. Changes can change if you select your
own provider and do mot use the companies we identify, (See below for detaills.)

Thase: charges.
cannot increase
at sattlement

» Our onginagion chasge

= Your cradit or chasge
tpa-cilc Interest rate
you ok in pour Interest rate)

The total of these charges
can Incease up io 1076
at settierment

= Reguired services that we salect

recl Da'or\l‘“l thatyou can shop
U o NOE LSe COMpBANies we
ts) for thes || o Titie services and lendars ttie
fafres Insurance (I we select them or

you use companies we rdentifiy) = Tide serices and lenders tite

nsurance [ you do not use
= four adpsted ongination charges w Cwener's tithe Insurance (If you use companies wa | dentify)
b e L EEIORPU et -Gnner‘slmelnsumnce numnur
= Transfer taes w Requirad services that you can use companies

shop for 1 f you use companies we
identify w bl el for poan esc o
Coount

» Govemment recording charges oD 1k changas

= Homeowners insurance

In this GFE, we offered you this loan with 2 particular interest rate and sstimated ssttlement charges However:

w If youwant to choose this same loam with lower settlement charges, then you will have 2 higher interest rate.
» If you want to choose this same loan with a lower interest rate, then you will have higher settdement charges.

W you wiould like 1o choose an available option, you must askws for 3 new GFE

Losn anginstors have the aption to complete this table. Flease ask for sdaitionsl ind rmation if he table 15 not completed.

Your Imiial loam amount H L] 5

Your Imitial Interest rate’ % % %

“aur imitial menthly amcunt owed 5 s 5

Change In the monthiy amount owed from Mo change Yiou will pay § Youwill pay §

this GFE Mo SVEry manth less every manth

Change In the- amount you'will pay at No change Your setiement changes | Your settiement

settlernant with this interest rate will be reduced by ts:h;r;mwm increass bry
s

How much your tolal estimated semiement |5 5 5

charges will be

! For an adlusta ble ate o an, the comparisons above ame for the Initial interest rate: before adustments are made.

Use this chart to comgeare GFEs from different loan originators. Fill in the infosmation by wsing a different column
for each GFE you receive. By comparing loan offers, you can shop for the best loan

Lean 2 Loan 3 Loan 4

Loan originator name

Initial loan amount

Loan term

Initial Interest rate

Initial monthiy amount cwed

Rate hock persod

Can Interest rate rise?

Can loan balance rise?

Can rmonthly amount owed rise?

Frapaymaent panalty?

Balloon payment?

Some lenders may sell your loan after settlement. Any fees lenders receive in the future cannot change the loan

sold in the future You receive or the charges youpaid at settlement.

#.mﬁwrgp
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GFE
Page 3

Instructions

24



Which charges can increase

The total of these charges
can increase up to 10%
at seftlement: at settlement;
I Ourorigmation charge  Required services thatwe select || w Required services that you can shop
for (if you do not use companies we

n Tourcrealt or charge (points] o the || Tise sarvices and lender’s title iclentify)

specific interest rate chosen (after || inorance (fwe select thern or
you lock in your interest rate) you se companies we identify) | ® Title services and lender’s title

dusted orcination ch Insurance (if you do not use
n four acjusted ongination cNarges |\ Oyars title insurance (fyoutse | cornpanies we identt)

(after you lock in your interest rate) cormnpanies e identif)
n Owners title insurance (if %ou do not
o Transfer taxes r Required services that you can Lse companies we identity)
shop for (if you use companies we 5 |
dentfy v Initial cleposit for your escrow

account

Govemnment recording charaes o
' I v Dally interest charges

n Homeowners insurance




Tradeoff table

Your initial loan amount § 300,000 ¢ 300,000 g 300,000
Yourinitial interest rate’ B % 625 % 578 %
Your initial monthly amount owed b 188858 |8 193708 |8 179333
Change in the monthly amount owed from | No change Vouwl pay§ - 4890 | Youwil pay§ 9552
this GFE moteevery month | less every month
Change in the amount you will pay at No change Your settlement charges | Your settlement
seftlement with this interest rate will be reduced by [ charges wil increase by
T 150000 5 150000
How much your total estimated settlement |3 12 472,60 ! 10972.00 § 1397260
charges will be




Shopping Chart
:

Loan originator name ABC Loan
Initial loan amount 300,000
Loan term 30 years
Initial interest rate 6.0
Initial monthly amount owed $1,888.58
Rate lock period 30 days
Can interest rate rise? no
Can loan balance rise? no
Can monthly amount owed rise? no
Prepayment penalty? no
Balloon payment? no
ota ated Settlement Charge $12,472.60
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Changed
Circumstances
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* Acts of God, war, disaster or other
emergency

e changed or inaccurate information
provided by borrower after issuance
of GFE

(e.g. credit quality, loan amount,
property value, or other information)
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* new information not previously relied on

 other circumstances

(e.g. boundary disputes, required flood
iInsurance, environmental problems)




Circumstances Affecting... L.

If circumstances changed affecting
settlement costs or loan MUST:

 provide new GFE within 3 days

* may reflect only the increased charges
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Borrower Requested Changes ' -f]-:

Loan originator may provide

new GFE within 3 days
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If borrower does not express intent to
accept GFE, after 10 business days
(or longer if specified by originator)

GFE is considered expired




Interest Rate Offer Expiration [

If borrower does not lock interest rate
within time period or lock expires a
new GFE must be issued

AND...




New Interest Rate Offer ﬁi,'liﬂ

Only the following charges may change:

« charge or credit for interest rate chosen
 adjusted origination charges

« per diem interest

» other related loan terms

+ all other charges must remain same




New Home Purchases -

If settlement is more than 60 days after GFE
was provided, originator may disclose that
anytime up to 60 days before settlement, a
revised GFE could be issued




Borrower visits
a loan
originator

N

GFE Process Flouvwwchart

Gives originator
information ¢7?

N 2

Originator
pulls credit
from one
bureau

¥

GFE is delivered
to Borrower

N %

originator
underwvwrites
loan

Originator
denies loan
application

€7 Borrower's name, Social Security

number, loan amount, estimated property
value, monthly income, & any other
information originator deems necessary.

Changed
circumstance

1
1
¥ issued :
B e e e e o -
MNeww GFE is
> delivered to
Borrower

e

Borrowuwer is
approved

N

Originator transmits
information to settlement
agent, including information

for page 3

smsmmnay

Settlement agent
prepares HUD-1

Tolerances are
met based on
GFE

Tolerances
| are not met

1
]

Originator may
cure tolerance
violation
immediately or
within 30 days
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In General

revised to compare with GFE
categorized - eliminate fee proliferation
3" party charges listed outside column
added page to HUD-1/1A

highlights key loan terms
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Inadvertent or technical errors
not a violation of RESPA Section 4
IF revised HUD-1 is provided within

30 calendar days after settlement




L Settlement Charges

ENT
700. Total Real Estate Broker Fees N pard From ?:ﬁﬂ'- O
i (line 700) Borrowaear's Sellars
Fundcls at Funds at
Settlamsnt Settlemant

= = - Q
~n paic at settlement o I
f | 5 %
7

J01. %
J02. %

3. Ceo

Items Payable in Connection with Loan =
801. Qur origination char § =
802, Your credit or rate chosar 5 “&\Q’
an3. Your adjusted oric
804, Appraisal fes to
805, ot te
806 =
807 tification
ans,
| 900. oms Required by Lander to Be Paid in Advance
01, Daily inte charges from to @% Jclay (frorm GFE #10)
F02. Mortgage insurance pramium  for rmonths to (frorm GFE #3)
F03. Homasown s INSUrance far yEars o (frorn GFE #11)

| 04 1
1000. Resorves Deposited with Lendar
1001. R = (fromn GFE #%) _—
1002, : T B rance months @ % par month &

1002, Mart 1A
1004, Property t:
|1e0s mon
[ooe

par month §

ron par rmonth F

607, Boorecate Scjustme

[1100. Title Charges
1101, Ti ¢ insurance {from GFE #4)
B 102, 5 = or C i 1

E 103,
1104.

(from GFE #5)

iyl k3
| 1105
4106
1107 5
[10e8. rance pramium 5

[1200. Governmaent Recording and Transfer Charges

201, Gowernment recording char 5
202. C % Mertgage §
203. Transfer taxes

1 (frorn GFE #7)
1
11
1204.
1
1

(from GFE #8)

rvices that you car

| &




700, Total Real Estate Broker Faes

Earmest money depostt to RE#2 P.OG.

Paic From | Paid From
Diviion of commission (ine 700}z olows BE”CQWGVS FSeder's
st ns at
11 3336000 o REH! Setfement | Setflement
72 18,3000 oRE#?
103, Cornmission it settement $16,720.00
i

* Lines 701 & 702 = commission split

e Line 703 = disbursed commission

(e.g. deposit held by agent or broker)

 Line 704 = other charges such as admin fee

42




800, Items Payable in Connaction with Loan

{0, Our originat\‘on charge ABC Loan Origina 6,250

I

o
13, Your adusedmgma tonchirces ABC Loan Ongma [fomGFE A 5325000
AL Aopraid et Appraisal Company fromGFE 92500
405, Crecltreport o Crealt Report Company from GFE £} 400
A5, Tarsenice o Tak Semvioe Company o GFE ST8.0
A0 Frcetiion Flood Certficaion Cormpany from GFE4) §1200
i

Line 801 & 802: listed inside column
Line 803: listed outside column



B0, tams Payable i Comnection with Loan
401 Querignationcraoe ABG Loan Oninator 80 fumGrE]

|
802 Yourcvcitorcoare i orhegpeoticnerestretecosan $-3000- (fom GFE47
A03 Youracstedgaton cvces - ABG Loan Oniginator fmGFE 3325000

AL Bnovacaltesto Appraisal Company o GFE£Y 52300
45, Crdt et CreitReport ompny fun e 00
{06 Tarsanicsto T Senie Compary e §76.0
31 Food e ceion Food Cetication Company o CFEH] 31200

)

Lines 804 thru 808: charges in borrower’s column
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Lines 901 — 904: charges inside column
45



100, Rasarves Deposted with Lender
00, eserves resoron omGrEH 330660

0, Homeomesimarnce ] monts @000 permorth $A0.00
0 Morgogivamnce 1 monts 038899 parmanth $89.93

0 Pogaytes £ montBS1000T permnth $304
10 e 081 Mo
s nonte @ parmon
1T, Aggecate At 11667

Line 1001: charges listed inside column

Lines 1002 — 1007: charges listed outside Colur4r;n



Fee Categories — 1100s %0;||||'|||IL;§

Line 1101:

* includes all “Title services and lender’s
title insurance” from Box 4 on GFE

« charge listed in borrower’s column

* not to be itemized unless charges
by a 3™ party

3" party charges cannot exceed
charge by 3 party provider

47
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Fee Categories — 1100s %J“ﬁ"{ﬁ

“Title services”

Means any service involved
In the provision of title insurance

(Lender’s & Owner’s)




I I z
5
&

“Title Service”

Includes, but is not limited to...

- title examination & evaluation
- preparation & issuance of commitment

- preparation & issuance of policies

..AND
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..AND

- all administrative services &
processing services required to
perform these functions

(e.g. document delivery, preparation &
copying, wiring, endorsements, & notary)
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Summary: Inside Column <1l

Line 1101 — Title services & lender’s
title Insurance

Line 1103 — Owner’s title insurance




Summary: Outside Column %0;||||'|||IL;§

Line 1102 — settlement/closing fee

Line 1104 — lender’s title insurance premium
& related endorsements

Line 1105 — lender’s title policy limit
(coverage)

Line 1106 — owner'’s title policy limit
(coverage)
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Summary: Outside Column '“""tﬁ

Line 1107 - $ of title insurance premium +
endorsements retained by agent

Line 1108 - $ of title insurance premium +
endorsements retained by
underwriter

Line 1109 - title charges paid to 3" parties
(et seq) identified by name & service

- may add additional lines
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1100s Example

1100, Title Charges

W.Tit\eserw'cesandrequw'redtit\einsurance from GFE £ 892500
(2. Settement orclosing e $

1103, Ouners e naurance fromGFE£9) §12500

1104 Lenosrs it urance remin 700

1105, Lendks it poly it 300,000
1106, Caner's s polcy it 300,000

07 Agentsporion of hetotd e raurance e 172000

108, Undemrersportonof e ot teiraarcs prmiom 180,00




1100s with Itemized 3™ Party Fees

1100, Title Charges

T — | AL
102 Settementorcosigee 31d party closing company 100,00 510,00

1104, Lencier titeinsuranca premium 31700
1105, Lendler ttlepoliy iz § 300,000

1106, Ouwnertite polcyimit$-300. 000
I
I

——

(7. Agents portion of the tofal tte nsurance premium $ 12000

06 Underwrtes porionoffetotd the bswrancepreniin.— § 180,00
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Lines 1201 & 1203: charges listed inside column

120, CovemmentReorg and e Ches

12, ot eoring g TmnCiEs] il
0t oS B0 e $0 el
108 Tt hnGfEd Sl 3680

00 ChfComymnes DesdOB) Vot
0 Saetaters Do) Vet
i




Lines 1202, 1204 & 1205: charges listed
outside column

120, Govermment Recordng and e Charges

M, Goemmentreoring e fonfE) Sl
W0t VS O000 | et $1N0 4130
10 Tt TG 31 3680

T ChComyraidtnns DesdBA00 Mot
WSt DeoBMO e
s




Fee Categories — 1300s %0;||||'|||IL;§

Listed inside column

Line 1301 — required services that
you can shop for

* Included is charges in which the
borrower selects the settlement service
provider & is included in GFE Box 6

(e.g. survey, pest inspection, etc.)
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1300s: Inside the column charges

140, A et Chrgs

I Rt shonl G il
1130 o e il

{1 Pt econ 1o FikAcg M

{1 Home et o Ware Conoay il
i
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Fee Categories — 1300s

Lines 1302 et seq — additional
itemized services such as structural

& environmental inspections, insurance
or home warranties

- Amounts must be listed in borrower’s
or seller’s column
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1300s: Outside the column charges

140, Aot St Cirgs

31 St cnshonlr G4 il
W e Bl

1 Pt ecton 1o Rk M

{1 Home et o Ware Coney il
i




L= ol 05 FE} an-d HLAD-1 Charg Cond Famh L]
Chargss That Canmaot Inaesss HIUDL 1 Lirsa Murndsar
e o
owr credit or dharge . P thes Specric imiarest rets chasan & I
N Ffustod crcanation chamas. & Bl
Tranaher txmas L]
Chargss That n Total Canot hosase Mors Than WG Groodl F aitty. [ 42 et ]
| Convernment receading charge 1200
-
-
]
-
-
-
]
| = |
c: ¥ c D = ar o
Chorgess Thort Coem Ch HUD- T
Initicl e it e e o0
[T e— & 0 [ -
O T aaosm e 5 NS ranca & FOE
-
L
-
Leosaan Tarmns
Four nital koan armaunt s 5
“Four loan tarmis eaTE
Four mrtsal metarsss rate = L
‘Hour nmal recrrthy smournt cvad for prrcpal, reseest, snd 5 ke
and sy morgeoe neurancs i CJ Frncipat

i P

[ mtcroga o gy

Carm your inte e Fits Asa? O mae. ] vee. ic can s w o reasieresrs of e ™™
on S o Chargs SR ey afmar
Euimy EPL2Acye SIS, Y VSRS TS TN PR S S
oy W Drvsr thea e -of tha boen, your snEanet rate 0 Quararteed 5o nawer ke
[ W e Pighae e =
Ewan i yoas s, k=an as? [ mic. ) ves. it c=n fss o 3 recsisrwem of §

Evmn if you Fis ks RayTRG s on B, -CER yaur oty

O rie. v, the fins ncmcse cn be on
oot can R oS

B s mmomthly Srmoess

Thhea mnasdrmuen @ can ewas e o 5 5

Dross yaur kosn hans 2 prepayrment manalty?

O e v, your masimr prepay s pancity =5

Dhoss yoar loen havs @ baloon payment?

I meo. Tl v,y = al = =5
[

[ o clis mat Bt 3 Pty Secrtw Pagrimont S e, o 36 Eroperty
Eaoutet. andl honmeena s el ance. Fom At Fay thess emrs -deecly yourall
[ wioan Bave: an additeonal monthiy eacrows peyement of §

ehat sesales i 3 Rovead brimial ety S et oweed ol 5
R, e, ey T R e B e Ll
e
[ Stecst mmiurzras [ |

(]

T hun meclhnciion

MENTG,&

‘h.

||||||
r
[
=

&"W peve

2
&’
o
3
s
%

Q\b

HUD-1
page 3

62



ENT

2 o
|  lalh

s (Il

= * @
Comparison of Good Faith Estimate (GFE) and HUD-1/1A Charges Good Faith Estimate HUD-1/1A ?Z- | I _E:
Charges That Cannot Increase HUD 1/1A Line Number C & ‘g.\q’

N1

QOur origination charge # 801 qu DEV r&,\p
Your crediit or charge for the specific interest rate chosen # 802
Your adjusted origination charges # 803
Transfer taxes #1203

Charges That in Total Cannot Increase More Than 10%

Comparison
Chart

Total

|

s or %
Charges That Can Change
Initial deposit for reserves or escrow #1001
Daily interest charges #901 § /day
Homeowners insurance # 903
#
#
: 63




Comparison Chart

&a
2
ey £
E__%_I
i - -
] — ]

Q
w z
3 9% * @
> fos
zo I l é‘f
%,

« compares charges listed on GFE &
actual charges listed on the HUD-1/1A

* identifies tolerance compliance
or violation




Chart Categories 4N
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Three categories.
* charges that cannot increase

« sum of charges that cannot increase
by more than 10%

» charges that can increase




Charges That Cannot Increase

Comparson ofGoo Pt Eina (P and V1A Carges Cood Pt Ette~~ HUDAVA
Crrgs Tt Canot s HUD 11A L Number

Ouoigneioncag i

Yourcreditorcharge(orthespecwhcmterestratechosen i
|

it |




10% Tolerance

Charges That in Total Cannot Increase More Than 10%
Appraisal 404 529500
Credit Repor 4805 §40.0
Tax Senvice 806 $76.00
Flood Certfcation o807 §12.0

-

:

:

:

§378.00
Increase between GFE and HUD-1/1A Charges 400

230

or

{20,




10% Tolerance
Charges That in Total Cannot Increase More Than 10%

Aopraia A o | 600
Credit Repor 405 $40.00 84000
Tax Senvice +806 §76.00 §76.00
Flood Cerification 807 $12.0 $12.00

i
i
i
i
0| o

Increase between GFE and HUD-1/1A Charges 64000
s




10% Tolerance

Charges That in Total Cannot Increase More Than 10%

Aopraia A o0 600
Credit Repor 405 $40.00 84000
Tax Senvice +806 §76.00 §76.00
Flood Cerification 807 $12.0 $12.00




Charges That Can Change

s Tt o g




Seller (or other) Paid ltems |I|II

 all charges that would go in borrower’s
column; put in borrower’s column

» credit to borrower from seller; put on
page 1 to offset charges in borrower’s
column




Seller (or by other) Paid Iltems “illlm

e credit to borrower — Lines 206 — 209

» credit to borrower from seller,
charge seller on Lines 506 — 509

« credit from party other than seller,
must identify party giving credit on
HUD-1




Seller credit example

200, Amounts Paid by o in Behalfof Borower

500, Reductions In Amount Dug to Seller

101 Depost or eamest money 92.000.00 {501 Exces ceposteeinsrucions 9200000
200 Prncgel amountof e ban 330000000 |50 Setement charge toseler e 140 316,735.00
203 istin log taen subjectto 303, Exsing long taken sbjectto

i 5. Payffoffist mortgageban 322500000
m
115 Sellr pa ot $200000 {506, Seller paid req 3200000
W
i} it}

i W




Loan Terms

Your initial loan amount is $
Your loan term is years
Your initial interest rate s %
Your initial monthly amount owed for principal, interest, and $ includes
and any mortgage insurance is | Principal
| Interest
| Mortgage Insurance
Can your interest rate rise? No. | |Yes, it can rise to amaximum of ~ %. The first change will be
on and can change again every after

Even if you make your payments on time, can your loan balance rise?

. Every change date, your interest rate can increase or decrease
by %. Overthe life of the loan, your interest rate is guaranteed to never be

lowerthan = 9% or higher than %

No. | [Yes, it can rise to a maximum of

Even if you make your payments on time, can your monthly
amount owed for principal, interest, and mortgage insurance rise?

Does your [oan have a prepayment penalty?

Does your loan have a balloon payment?

No. [ es, it can rise to a maximum of § . The earliest it can

reach this amount is
No. [ Ves, your maximum prepayment penalty is

No. [ [Yes, you have a balloon payment of § duein

yearson

Total monthly amount owed including escrow account payments

You do not have a monthly escrow payment for items, such as property

taxes and homeowner's insurance. You must pay these items directly yourself

|| You do have an additional monthly escrow payment of §
. This includes

principal, interest, and any mortgage insurance, and any items checked below:

That results in atotal initial monthly amount owed of
| Property taxes | |Homeowner's insurance

| Fload insurance
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Loan Terms
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* ensures borrowers that they
received loan applied they
applied for

* highlights key loan terms




Loan Terms

Loan Terms
Your initial loan amount is $300,000
Your loan term is 30 years
Your initial interest rate is 6%
Your initial monthly amount owed for principal, interest, and $1,888.58 includes
and any mortgage insurance is Principal
Interest

Mortgage Insurance

Can your interest rate rise?

No. [ ]Yes, it can rise to @ maximum of 7 %. The first change will be
on and can change again every after

. Every change date, your interest rate can increase or decrease
by %. Overthe life of the loan, your interest rate is guaranteed to never be

lowerthan % or higher than || %.




Loan Terms

Even ifyou make your payments on time, can your loan balance rise? No. | [Ves, it can rise to @ maximum of $

Even if you make your payments on time, can your monthly No. [ [Ves, it can rise to a maximurn of § . The earliest it can

amount owed for principal, interest, and mortgage insurance rise? | reach this amount is

Does your loan have a prepayment penalty? No. [ [Yes, your maximum prepayment penalty is §
Does your loan have a balloon payment? No. [_Yes, you have a balloon payment of § dlue in
years on

Total monthly amount owed including escrow account payments | You do not have a monthly escrow payment for items, such as property

taxes and homeowners insurance. You must pay these items directly yourself

You do have an additional monthly escrow payment of § 21667

That results in a total initial monthly amount owed of $210929°7 This includes
principal, interest, and any mortgage insurance, and any items checked below:
Property taxes Homeowner's insurance

| |Flood insurance []

[] : []
e
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Servicing Disclosure Statement

eliminated 1% cap on FHA origination
fees (2.5% - new construction)

updated reserve/escrow account
language

allowed for ESIGN applicability
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APPENDIX MS-1 TO PART 3500

CAMENT O
?\
|Sample language; use business stationery or similar heading) 43 II |l Oc,
s o
[Date] = x I ' I & T
. =
SERVICING DISCLOSURE STATEMENT %‘; | II l {5‘
o
NOTICE TO FIRST LIEN MORTGAGE LOAN APPLICANTS: THE RIGHT TO “ & O
COLLECT YOUR MORTGAGE LOAN PAYMENTS MAY BE TRANSFERRED. AN DEV e

You are applying for a mortgage loan covered by the Real Estate Settlement Procedures
Act (RESPA) (12 U.S.C. 2601 et seq.). RESPA gives you certain rights under Federal law. This
statement describes whether the servicing for this loan may be transferred to a different loan

servicer.  Servicing" refers to collecling your principal, interest, and escrow payments, if any, as
] ]

well as sending any monthly or annual statements, tracking account balances, and handling other

aspects of your loan. You will be given advance notice before a transfer occurs. I I

Servicing Transfer Information

n
[We may assign, sell, or transfer the servicing of your loan while the loan is outstanding.] D I S C I O S l | re

|We do not service mortgage loans of the type for which vou applied. We intend to

assign, sell, or transfer the servicing of your mortgage loan before the first payment is due. | E ; t a t e m e n t
[or]

[The loan for which you have applied will be serviced at this financial institution and we

[or]

do not intend to sell, transfer, or assign the servicing of the loan.]

[INSTRUCTIONS TO PREPARER: Insert the date and select the appropriate language under
""Servicing Transfer Information.” The model format may be annotated with further information

that clarifies or enhances the model language.]
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Requirements N

« provided 3 business days by hand,
mail, fax, email

* not required if application denied
or withdrawn

« format: specific language not required




Servicing Disclosure Statement

SERVICING DISCLOSURE STATEMENT

NOTICE TO FIRST LIEN MORTGAGE LOAN APPLICANTS: THE RIGHT TO
COLLECT YOUR MORTGAGE LOAN PAYMENTS MAY BE TRANSFERRED.

You are applving for a mortgage loan covered by the Real Estate Settlement Procedures
Act (RESPA) (12 U.S.C. 2601 et seq.). RESPA gives yvou certain rights under Federal law. This
statement describes whether the servicing for this loan may be transferred to a different loan
servicer. " Servicing" refers to collecting your principal, interest, and escrow payments, if any, as
well as sending any monthly or annual statements, tracking account balances, and handling other

aspects of your loan. Y ou will be given advance notice before a transfer occurs.

Servicing Transfer Information

[We may assign, sell, or transfer the servicing of your loan while the loan is outstanding. ]

[or]

[We do not service mortgage loans of the type for which yvou applied. We intend to

assign, sell, or transfer the servicing of your mortgage loan before the first payment is due.]

[or]

[The loan for which yvou have applied will be serviced at this financial institution and we

do not intend to sell, transfer, or assign the servicing of the loan.] 81
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Charge
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 calculations based on specific
class of transactions

 during a specific time period
- not less than 30 days
- not more than 6 months

« for a specific geographical area




Average Charge <[l

» charge may not exceed
average calculation

* charge may not exceed TOTAL
price paid to 3" party provider

* originator must retain all
documentation determining
accuracy of pricing method for
at least 3 years
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Average Charge il
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* may not average on charges based
on loan amount or property value

(e.g. transfer taxes, interest charges,
escrow reserves & all insurances
including title insurance)
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Required

Use
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Required Use: Definition

“a situation in which a person’s access to
some distinct service, property, discount,
rebate, or other economic incentive, or the
person’s ability to avoid an economic
disincentive or penalty, is contingent upon
the person using or failing to use a referred
provider of settlement services”

...however

87
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Required Use — AfBA Exemption -fil.

...may offer a combination of bona
fide settlement services at a total price
(net of the value of the associated discount,
rebate or other economic incentive)
lower than sum of the market prices of
iIndividual settlement services...

88
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 eliminated 1% cap on FHA origination
fees (2.5% - new construction)

» updated reserve/escrow account
language

« allowed for ESIGN applicability

89




For More Information

Department of Housing and Urban
Development

Office of RESPA & Interstate Land Sales
Room 9154
451 7t Street SW
Washington DC 20410
(202) 708-0502
hsg-respa@hud.gov
o




GFE Process Flowchart

Borrower visits - -
a loan (1) Borrower's name, Social Security
originator number, loan aI'TIOI.Int, estimated property
value, monthly income, & any other
¢ information originator deems necessary.

Gives originator
information (1)

Originator Originator m-T-T--== |
pulls credit deniges loan I NoGFEis !
from one o E | issued !
application !
bureau L m——— = !
GFE is delivered
to Borrower
Originator Chanaed New GFE is
underwrites —>| circ msgtance —>»  delivered to
loan u Borrower
Borrower is
approved
Originator transmits
information to settlement
agent, including information
for page 3
| Settlement agent
| prepares HUD-1 |
F——————— Originator may
I ' cure tolerance
Tolerances are Tolerances violation
met based on | are not met ' E . .
GFE I | immediately or
——————— N within 30 days




What IS Wrong Wlth These Plctures’?

Howard A. Lax

Lipson, Neilson, Cole, Seltzer & Garin, P.C.
hlax@lipsonneilson.com

Aggressive Solutions — Determined Results Lipson | Neilson

COLE, SELTZER, GARIN, PC
Artarmeys and Counselors ar La



— The GFE must be received by the borrower within 3 business days after
receipt of an application. The rule presumes that the GFE is received
three days after mailing. Hence, a GFE must be mailed the same day
that the application is received if on Monday or Tuesday. The GFE may
be mailed the next day if the application is received Wed., Thurs. or Fri.

— The rates and fees quoted must be available until at least ten days after
receipt by the borrower. This is 13 business days after mailing.

Important dates 1. The interest rate for this GFE is available through | |. After this time, the
interest rate, some of your loan Origination Charges, and the monthly payment shown below can
change until you lock your interest rate.

2. This estimate for all other settlement charges is available through | |

3. After you lock your interest rate, you must go to settlement within |:| days (your rate lock period)
to receive the locked interest rate.

4. You must lock the interest rate at least |:| days before settlement.



No lender is going to let a broker lock the lender into an
interest rate and other loan terms, period.

No Broker will want to pay the borrower any overage.

Summary of
your loan

Your initial loan amount is $

Your loan term is years

Your initial interest rate is %

Your initial menthly amount owed for principal,

interest, and any martgage insurance is $ per month

Can your interest rate rise? [ ] No [] Yes, it can rise to a maximum of Y.

The first change will be in

Even if you make payments on time, can your
loan balance rise?

No [_] Yes, it can rise to a maximum of §

Even if you make payments on time, can your
monthly amount owed for principal, interest,
and any mortgage insurance rise?

[ ] No/[] Yes, the first increase can be in

and the monthly amount owed can
riseto $ . The maximum it
can ever rise to is $

Does your loan have a prepayment penalty?

No [] Yes, your maximum prepayment
penalty is $

Does your loan have a balloon payment?

No [] Yes, you have a balloon payment of
duein years.

Lipson|Neilson

COLE, SELTZER, GARIN, PC.
ovs ar Law

Artarmeys and Counselors a



As a result, the mortgage broker is not going to take an
“application” for the lender.

— Applications must contain six terms: borrower’s name, the borrower’s
monthly income, the borrower’s social security number to obtain a credit
report, the property address, an estimate of the value of the property,
the mortgage loan amount sought

— If any required item is missing, you do not have an “application” that
requires production of a GFE
Lenders are happy to let the broker take an information
sheet and process that instead of an application.

— Lenders cannot charge extra fees and ask for additional information,
e.g. requiring an appraisal before the GFE is provided

— Brokers can charge extra fees and require additional information if an
application is not taken.

Lipson|Neilson

A



Brokers cannot prepare an accurate GFE

— Taxes (from the title commitment) and insurance charges (from the Dec.
page) are not known until just before closing.

— Brokers do not have software to calculate the escrow payments.
Escrow estimates are rarely accurate, but tolerances do
not apply.

Escrow payment must be disclosed even when there is
no escrow account

!ESCI‘OW agcount Some lenders require an escrow account to hold funds for paying property taxes or other property-
information related charges in addition to your monthly amount owed of $ﬁ|

Do we require you to have an escrow account for your loan?
[ ] No, you do not have an escrow account. You must pay these charges directly when due.
L] Yes, you have an escrow account. It may or may not cover all of these charges. Ask us.




Lenders do not know what brokers charge, and vice versa.

The origination charges must be locked in except when there are
“changed circumstances.”

— This disclosure forces the originator to contract for its fees up front —
there is no authority in RESPA to require up front services contracts.

— Changed circumstances will not occur often

A recent FRB study shows that consumers do not understand lender
paid broker fees. HUD’s YSP disclosure makes no sense.

Understanding
your estimated
settlement charges

Your Adjusted Origination Charges

1. Our origination charge
This charge is for getting this loan for you.

2. Your credit or charge (points) for the specific interest rate chosen
[ The credit or char%e for the interest rate of | % is included in

“Qur origination charge.” (See item 1 above.)

[ ] Youreceive acreditef $[__ |forthis intersst rate of [ ] %.

This credit reduces your settlement charges.

[ You payachargeof $[__ |forthisinterestrate of [ | %.

This charge (points) increases your total settlement charges.
The tradeoff table on page 3 shows that you can change your total

settlement charges by choosing a different interest rate for this loan.

n‘ Your Adjusted Origination Charges




Section 3 includes all approved and required providers.

— Three lines for appraisal, tax cert, flood cert, well & septic, credit report,
survey, MIP, etc., is insufficient. Spaces cannot be added, and 4 point
type is necessary.

— It is confusing to treat a provider chosen by the borrower from an
approved list as a required provider.

These fees are subject to an aggregate 10% tolerance.
— Brokers and lenders will estimate these fees very high

— Tolerances are imposed even in no fee loans — excess fees need to be
refunded to the borrower

3. Required services that we select
These charges are for services we require to complete your settlement.
We will choose the providers of these services.

Service Charge




Title Services includes the closing fee.
— Junk title agent fees are not allowed

— Title services are subject to the 10% tolerance if the title company is
approved by the lender

— Itis not clear whether the lender subjects itself to the 10% tolerance if
the lender chooses the title agent because the borrower did not shop.
Do you disclose the full basic rate or a discounted rate
for the owner’s title premium?

. Title services and lender’s title insurance
This charge includes the services of a title or settlement agent, for
example, and title insurance to protect the lender, if required.

. Owner’s title insurance
You may purchase an owner's title insurance policy to protect your interest
in the property.




Section 6 has too few spaces also, with no way to expand the table

— This is only used when the borrower insists on using his own service
provider.

— No tolerances imposed on these fees
— Are mortgage taxes recorded here? Is the lender/borrower split shown?
Are environmental database fees and tax check fee a govt. fee?

Transfer taxes must be accurate (this will only happen by chance).
Recording fees have a 10% tolerance (1 page).

6. Required services that you can shop for
These charges are for other services that are required to complete your
settlement. We can identify providers of these services or you can shop
far them yourself. Our estimates for providing these services are below.

Service Charge

7. Government recording charges
These charges are for state and local fees to record your loan and
title documents.

8. Transfer taxes
These charges are for state and local fees on mortgages and home sales.




The escrow account deposit (item 9) must be disclosed
even when there is no escrow account.

The odd days interest (item 10) cannot be known at
application, but the tolerance does not apply.

Homeowners insurance (item 11) cannot not be known
at application since this depends on an inspection of the
property and the borrower’s credit score.



The broker and lender are only required to complete the
first column. Nobody is going to complete the other
columns. Why bother including the other columns? How
do you explain a tradeoff when there is none?

Loan originators have the option to complete this table. Please ask for additional information if the table is not completed.

2 103

Your initial loan amount b $ $

Your initial interest rate’ Yo % %

Your initial monthly amount owed $ $ $

Change in the monthly armount owed from Mo change You will pay $ Youwill pay $

this GFE more every month less every month

Change in the amount you will pay at No change Your settlement charges | Your settlement

settlement with this interest rate will be reduced by charges will increase by
$ $

How much your total estimated settlement $ $ $

charges will be

" For an adjustable rate loan, the comparisons above are for the initial interest rate before adjustments are made.

Lipson|Neilson
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Title agents and underwriters will get over the requirement to
disclose the split of fees — real estate brokers reveal their split and
their fees have gone up, not down.

There is no closing fee disclosure — this has to be added with the
title insurance premium. The closing will not be included in
insurance premiums since escrow services are not regulated in most
states.

Title agency junk fees are not disclosed separately — these need to
be folded into the title services fee.

1100. Title Charges

1101. Title services and lender’s title insurance {from GFE #4)
1102. Settlement or closing fee $
1103. Cwner’s title insurance (frorm GFE #5)
1104. Lender's title insurance $

1105. Lenders title policy limit §

1106. Owner's title policy limit $

1107. Agent’s portion of the total title insurance premium $

1108. Underwriter's portion of the total title insurance premium $




The 1300 Section is for items shopped for by the
borrower. HUD seems to think that seller paid items,
such as a home warranty, are disclosed in this area.

NEW! - The buyer inspection fee must be disclosed.

1302
130
1303

1303
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An additional page may be added to the HUD-1 only to
show additional parties. Charges disclosed on the HUD-
1 are broken out into separate items on the HUD-1 only
if required.

An additional page may be added to the HUD-1A to
show additional charges and itemizations.

Payoffs go on page 1 of the HUD-1 in whatever space is
available. If you are paying off a lot of credit cards, you
have a problem.



The lender or broker provide all figures that go in the

settlement statement.

— Title agents no longer confirm payoff amounts. This contradicts the
MBA'’s proposed closing instructions.

— The title agent is no longer responsible for collecting tax information —
the lender or broker must do this.

— The lender or broker tell the title agent what charges are paid for title
services. This will put the title agent and underwriter in a bind, since
they can only charge the borrower and seller what the lender says the
borrower and seller will pay.

The lender and broker may fight over what charges go in
the HUD-1. Both have equal responsibility to tell the
closing agent what to charge for each service.

Lipson|Neilson
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Remember that the borrower cannot be charged for
preparing the HUD-1, including this chart.

Preparing this chart for a construction/perm loan will be
deceiving (principal and payments will increase).

HUD expects someone (who?) to refund amounts that

exceed tolerances.
— No authority under law to require this.
— |Is one originator responsible if the other goes out of business?

— Can the lender make the closing agent responsible for refunding the
overage through the closing instructions?

— Can the lender selectively switch to cost averaging if a loan is out of
tolerance?

Lipson|Neilson
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Finally a Final RESPA Rule

After five months and 12,000 public comments on the proposed rule to reform the Real
Estate Settlement Procedures Act (“RESPA”), the U.S. Department of Housing and Urban
Development (“HUD” or “Department”) published its final RESPA rule on Monday,
November 17, 2008. While the lion’s share of comments from trade associations,
settlement service providers, and even some consumers and federal agencies were
negative, ultimately HUD held firm to the core principles it espoused in the proposed
rule. For example, the Good Faith Estimate (“GFE”), reduced from four pages to three,
still contains those pesky tolerances. And, the HUD-1 Settlement Statement (“HUD-1"),
though minimally modified, now includes a third page to accommodate an explanation
of the loan terms that HUD holds so dear. It is clear that the Department believes its
forms will assure a more transparent settlement transaction. Accordingly, this client alert
summarizes the most significant provisions of the final rule, compares those provisions to
HUD’s proposals, and provides our initial observations as to how the settlement service
industries are likely to view the new RESPA rule.

|. Good Faith Estimate

The GFE is the signature piece of the final RESPA rule. HUD did not budge from the
proposed look of the form, the use of certain charts to give comparative information to
consumers, and the imposition of tolerances regarding the change in settlement charges at
closing. But, in response to public comments, the Department did shorten the form and
alter certain language. We describe the final GFE document in more detail below.

A. Standardized GFE Form

Although HUD shortened a four-page standardized GFE form to a three-page form, little of
the proposed content was removed in the final rule. Effective January 1,2010, HUD will
require mortgage lenders and mortgage brokers to provide consumers with the standard
GFE form within three days of receiving an “application.”® Attached to this client alert is
a copy of the final GFE. Like the proposed form, the final GFE form includes a summary
of the key terms of the loan, as well as an estimate of total settlement charges, which HUD
expanded and reorganized in certain instances.>

(1) The key loan terms include the following:
* the initial loan amount;
* the loan term;
* the initial interest rate;

« the initial monthly mortgage amount owed for principal, interest and any mortgage
insurance;

 whether the interest rate, the loan balance and the monthly payment may rise;

» whether the loan has a prepayment penalty and balloon payment.
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For the final GFE form, HUD created a new section
for the summary of monthly escrow obligations. These
items, along with important dates and instructional
statements, appear on page one of the form.

(il) The final GFE also provides for the estimate of
total settlement costs in the following 11 categories:

* the origination charge, which will include any
lender processing and underwriting fees;

*a credit or charge (points) for the interest
rate chosen;

* required services selected by the lender, such as
appraisal and flood certification fees;

« title service fees and the cost of lender’s title
insurance;

» owner’s title insurance;

* other required services for which the consumer
may shop;

* government recording fees;
« transfer tax charges;
* initial deposit for escrow;

* daily interest charges; and

« the cost of homeowner’s insurance.’

These settlement charges are disclosed on page two of
the GFE. Note that HUD created separate categories
for government recording fees and transfer taxes
and reshuffled the order of these settlement costs on
page two. Much to the relief of the title industry, the
Department also removed the word “optional” from
owner’s title insurance.

Like HUD’s proposed GFE, the final rule requires a
mortgage lender or broker to keep the GFE’s stated
settlement costs open for 10 business days to allow
the consumer to comparison shop with other loan
originators.* With regard to the initial interest rate,
the GFE must identify that the rate is available until a
specified date. Until that rate is locked, however, the
initial interest rate may continue to float.

Page three of the final GFE form provides space for
a lender or broker to present a borrower with two
additional loan options in a chart format — one with a
higher interest rate and one with a lower interest rate.
The purpose of the comparison is to demonstrate how
a higher interest rate could reduce up-front settlement
costs and a lower interest rate could increase the

charges a consumer would pay at the closing table.
However, unlike the proposed rule, HUD now makes
completion of the chart optional for the lender, which
is explicitly stated on the face of the GFE.’

Finally, because HUD’s goal from the beginning was to
create a GFE form that allows consumers to shop for a
mortgage loan, the Department salvaged a blank chart
from page four of the proposed form that would allow
consumers to write in the loan terms of four lenders’
offers of credit.® This “shopping chart” now appears
at the bottom of page three. This means, therefore,
that HUD eliminated the remaining items from page
four that were not otherwise incorporated into the
final GFE, including estimates for property taxes and
homeowner’s insurance.

B. Tolerances

Related to the estimate of settlement charges on the
GFE, HUD did not alter its proposal to create three
separate categories of settlement charges and subject
them, absent “changed circumstances,”” to different
tolerances.® The first category of fees is subject to a
zero tolerance standard, meaning the fees estimated on
the GFE may not be exceeded at closing.

e Zero tolerance fees would include: (1) the lender
or broker’s own origination charge (i.e., processing
and underwriting fees); (2) the credit or charge to
the borrower for the interest rate chosen (i.e., yield
spread premium or discount points); and (3) transfer
tax charges. Note that HUD listened to both the
concerns of the mortgage and title insurance industry
that government recording fees cannot be precisely
determined at the GFE stage. As a result, HUD
removed government recording fees from the zero
tolerance category into the 10% tolerance category
below.

HUD will subject the sum of the fees in the second
category to a 10% tolerance. While each individual fee
may increase or decrease, the sum of the total increases
may not exceed 10% at closing.

* 10% tolerance fees include: (1) lender-required
settlement services where the lender selects the third
party provider (i.e., appraisal fees and tax search
fees); (2) lender-required services where the borrower
selects a third party provider recommended by the
lender (i.e., title and closing services and lender’s
title insurance); (3) owner’s title insurance when the
borrower uses a provider identified by the lender; and
(4) government recording charges.
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The final category of fees is subject to no restriction
under the final rule, meaning the Department will not
limit the amount of any increase in the fees that may
appear on the HUD-1. These fees, therefore, may
increase by more than 10% at closing.

* No restriction fees include: (1) lender-required
services where the borrower shops and selects his or
her own third party provider (i.e., title and closing
services and lender’s title insurance); (2) owner’s title
insurance where the borrower selects a third party
provider; (3) initial escrow deposits; (4) daily interest
charges; and (5) the cost of homeowner’s insurance.

C. Disclosure of Yield Spread Premiums/
Backend Fees

In what appears to be a defeat for the mortgage brokers,
HUD did not alter its proposed disclosure of yield
spread premiums as a “credit or charge (points) for
the specific interest rate chosen.” Despite numerous
comments from settlement service industries that
consumers will not understand that a “credit” signifies
that a mortgage broker is being compensated in the
transaction, HUD will require that a “credit” field be
used to disclose the presence of a yield spread premium
and a “charge” field be used to denote the presence of
discount points on the GFE.

To accomplish this, the rule requires a mortgage
originator to disclose all internal origination fees on
page two of the GFE as “our origination charge.” If
a mortgage lender will pay a broker a fee, like a yield
spread premium, on the loan, the mortgage broker
is required to disclose the premium as “a credit of
$ for this interest rate of % and subtract it
from “our origination charge” to arrive at the “adjusted
origination charge.”® Conversely, if a borrower elects
to pay discount points to reduce the interest rate on
the loan, the amount of the discount points should be
added to the “our origination charge” to arrive at the
“adjusted origination charge.” Just like the proposed
rule, this disclosure covers any charge a lender pays
a broker, and nowhere on the new GFE form does
HUD label the disclosure with the terms “yield spread
premium.” How HUD thinks this will simplify or
clarify the process for consumers remains a mystery.

D. GFE Fees

In the proposed rule, HUD stated its preference that
mortgage lenders and mortgage brokers not impose
any charges for a GFE. The Department, however,
followed the lead of the Federal Reserve Board and

its restrictions on fees related to the Truth in Lending
disclosure. The final rule, therefore, limits the fee a
mortgage originator may charge for the GFE to the cost
of a credit report.'" A lender or broker is not permitted
to charge, as a condition of providing a GFE, any
fee for an appraisal, inspection, or similar settlement
service. Again, where HUD gets the authority to
dictate lender fees in this instance is unclear from a
plain reading of the statute.

E. FHA Origination Fees

Finally, under current FHA regulations, the Department
limits the amount of an origination fee a mortgagee
may collect on an FHA-insured loan to 1% of the loan
amount. As the Department believes more competition
in the marketplace will drive down lenders’ origination
fees, HUD has removed this limitation with the final
RESPA rule. Effective January 1, 2010, FHA-approved
mortgagees may collect any fee to compensate it
for expenses incurred in originating and closing the
loan. The FHA Commission, however, is still free
to establish limitations on the amount of any such
origination fee."?

II. HUD-1 Settlement Statement

Unlike the Department’s modifications to the GFE,
HUD does not change the format of the current
HUD-1; in fact, the first page of the HUD-1 is nearly
identical to the document currently in use. However,
HUD does generally adopt its proposed form, which
alters page two of the HUD-1 to allow consumers
to directly compare the fees identified on the GFE
to those fees charged at closing.”® The final HUD-1
also identifies the settlement charges using the same
terms as the GFE (i.e., “our origination charge” for
lender fees and “owner’s title insurance”), and the
Department includes parenthetical text next to most
itemized fees that identifies the section of the GFE
where a consumer will find the estimated charge.! For
instance, the appraisal fee and credit report fee will
be estimated in Item 3 of the GFE form. To allow a
consumer to compare these fees with those reflected on
the HUD-1, the new HUD-1 will include “(from GFE
#3)” next to the itemized entry for the appraisal and
credit report in the 800 series of the HUD-1. These
modifications appear to be a direct result of public
comments that criticized the proposed HUD-1’s lack of
synchronization with the GFE. Attached to this client
alert is a copy of the final HUD-1.
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In addition, while the current HUD-1 requires a lender
or mortgage broker to itemize their internal origination
charges, such as processing fees and document
preparation fees, the new HUD-1 form will require
only the lender’s bundled “origination charge” to be
disclosed at closing.' Similarly, rather than itemize
fees for certain title services, such as the title search,
title examination, and title binder, to name a few, the
final HUD-1 provides for a single “title services and
lender’s title insurance” fee to be disclosed in Line
1101 of the document.!® This category of fee matches
that on the final GFE form. The Department, however,
has maintained a separate line item for the settlement
or closing fee, which is a change from the proposed
rule.

Despite the single fee for “title services and lender’s
title insurance,” HUD appears to have heard the
comments of the title industry, which argued that
the disclosure of a bundled fee for title services
could hinder a consumer’s ability to know what he
or she is paying for and shop for the best price. In
the instructions to the final HUD-1, the Department
states, “The title charges include a variety of services
performed by title companies or others, and include
fees directly related to the transfer of title, . . . [but]
[d]isbursements to third parties must be broken out
in the appropriate lines or in blank lines in the [1100]
series, and amounts paid to these third parties must be
shown outside of the columns if included in Line 1101
(title services and lender’s title insurance).”'” Thus,
while Line 1101 will disclose a bundled fee, it appears
that HUD will still require fees paid to third parties
in connection with the issuance of a title policy to be
separately itemized. For instance, in those cases where
the title insurance company engages a third party to
perform the title search, the name of the title search
vendor should be separately itemized in the 1100 series
of the new HUD-1.

The final HUD-1 also retains the proposed disclosure of
the title agent’s portion and title underwriter’s portion
of the total title insurance premium. In Lines 1107 and
1108 of the final form, the dollar amount of the premium
paid to both the title agent and title underwriter must
be separately disclosed, despite comments from the
title industry against this disclosure.”® In addressing
these comments, HUD merely states that “it is HUD’s
view that this breakdown will help consumers better
understand their title charges.”” This may or may not
be true, but one thing is certain — this change will give
title underwriters heartburn.

lll. Closing Script

In the proposed rule, HUD planned to create a new
addendum to the HUD-1, or a closing script, and
task the settlement agent with preparing it, reading
it aloud to the consumer at closing, and providing it
in hard-copy format to obtain the consumer’s written
acknowledgment. In the final rule, while HUD
agrees to abandon the idea of the closing script, the
Department still felt compelled to get the closing
script information to consumers. HUD, therefore,
developed a new page three to the HUD-1 that crams
a scaled-down version of the information proposed
for the closing script into a single page.”* Notably,
the top half of page three includes a chart for the
comparison of the GFE fees and the final charges on
the HUD-1. This chart is identical to the one included
in the proposed closing script. In addition, the second
half of page three includes a summary list of the loan
terms.?! The format for this list is nearly identical to
the summary of loan terms appearing on page one of
the GFE.

In response to the proposed closing script, the title
and settlement industries raised a number of concerns
and issues with HUD’s plan to require the settlement
agent to read aloud and explain settlement charges
and loan terms to the borrower, including a concern
that an explanation of the loan terms could subject
settlement agents to unauthorized practice of law
concerns. Again, HUD appears to have listened to
these concerns. Although settlement agents still will be
tasked with preparing the new page three to the HUD-
1, the Department includes a specific mandate for
lenders to provide the settlement agent with sufficient
information to complete page three. With regard to the
GFE and final settlement charges, Section 3500.8 of
RESPA’s regulation has been revised to state that “the
loan originator must transmit to the settlement agent
all information necessary to complete the HUD-1."%
Moreover, the newly revised instructions to the HUD-1
provide that the loan terms section must be completed
in accordance with the information and instructions
provided by the lender. “The lender must provide this
information in a format that permits the settlement
agent to simply enter the necessary information in
the appropriate spaces, without the settlement agent
having to refer to the loan documents themselves.”
Arguably, therefore, as long as mortgage lenders
provide settlement agents with copies of the GFE or
otherwise complete the summary of loan terms, the
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settlement agent should have enough information to
complete the new page three. Moreover, in response
to the public comments of the title and settlement
industries, if the consumer has questions about the
information disclosed on page three, HUD added a
statement to the form, which directs the consumer to
contact the lender.*

IV. Average Charges and Negotiated
DiscountsS

Although the revised GFE and HUD-1 are HUD’s
primary components to the final rule, HUD also
proposed to allow lenders and mortgage brokers
to use average cost pricing for settlement services,
rather than charge the consumer the exact cost in every
circumstance.” Initially, HUD would have allowed a
lender to determine the average cost by using the actual
average cost of a settlement service over the previous
six-month period or a tiered pricing approach. In the
final rule, HUD revises this proposal and uses the term
“average charge” in place of “average cost pricing.”*
Most importantly, the use of an average charge is no
longer restricted to loan originators; HUD clarifies in
the final rule that any settlement service provider that
is able to calculate an average charge for a service is
permitted to use an average charge for that service.”
Note, however, that if a lender uses average charges,
it still will be held accountable for those charges by
the tolerance limitations.

HUD also retreats from its plan to prescribe a
particular method for calculating average costs. The
final rule provides that “an average charge may be
used for any settlement service, provided that the total
amounts received from borrowers for that service for
a particular class of transactions®® do not exceed the
total amounts paid to the providers of that service for
that class of transactions.”” This leaves the method
of determining the average charge up to the discretion
of the settlement service provider. The provider
must recalculate the average charge at least every
six months, and if an average charge is used in any
class of transactions defined by the provider, then it
must be used for every transaction within that class.*
Note, however, that the final rule prohibits the use
of average charge for settlement services where the
charge is based on the loan amount or the value of the
property (i.e., title insurance, daily interest charges).
The average charge also appears to be permitted only
for third party vendor charges and not a settlement
service provider’s own internal charges.

Finally, HUD proposed to amend the definition of
“thing of value” to exclude discounts negotiated by
settlement service providers in the price of a third
party settlement service, as long as no more than
the discounted price is charged to the borrower and
disclosed on the HUD-1. The Department, however,
acquiesced to the concerns of the real estate broker
and title industries and declines to incorporate such
a change into the final rule. In response to numerous
comments suggesting negotiated discounts could have a
substantial adverse impact on small businesses’ ability
to offer discounts and compete with larger providers,
HUD does not finalize the proposed amendment to the
definition of “thing of value.” Instead, HUD states
that it “has decided to give further consideration
beyond this rulemaking to a regulatory change that
explicitly allows negotiated discounts, including
volume based discounts, between loan originators and
other settlement service providers.”! That being said,
HUD makes its intentions clear and emphasizes that
“discounts negotiated between loan originators and
other settlement service providers, or by an individual
settlement service provider on behalf of a borrower,
where the discount is ultimately passed on to the
borrower in full, is not, depending upon the specific
circumstances of a particular transaction, a violation
of Section 8 of RESPA.”*?

V. Required Use

HUD’s proposed rule planned to modify the current
definition of “required use” to make four primary
changes. First, the definition would include both
economic incentives and disincentives that are
contingent on a borrower’s use or failure to use a
particular provider of settlement services. Second, the
proposed rule would have allowed only borrowers to
receive discounts under the revised definition. Third,
with regard to affiliated business arrangements, HUD’s
proposal would have prohibited a provider from offering
a discount or incentive to a consumer and linking the
discount to the consumer’s use of affiliate companies.
The provider’s affiliate companies, however, would
be allowed to offer their own discounts. For example,
a parent real estate broker that wholly owns both a
mortgage banker affiliate and a title agency affiliate
could not tie its incentives to use of its affiliated
mortgage and title companies. HUD’s concern was
that such a practice would lead the real estate broker
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in this example to steer consumers to its own affiliates
(when the affiliates may not offer the best prices) or to
raise prices to cover the real estate broker’s incentives.
The affiliated mortgage company and title agency,
however, could offer the consumer direct discounts
on their mortgage products and title services. Finally,
HUD proposed to limit this ability to offer discounts
to “settlement service providers,” which excluded
homebuilders.

HUD largely finalized these four proposals regarding
required use with some modifications in the language
used to define the term, as well as the way discounts can
be tied to affiliated business arrangements. In addition
to making “it clear that economic disincentives that are
used to improperly influence a consumer’s choices are
problematic under RESPA,”3 effective January 16,
2009, the definition of “required use” is as follows:

Required use means a situation in which a person’s
access to some distinct service, property, discount,
rebate, or other economic incentive, or the person’s
ability to avoid an economic disincentive or penalty,
is contingent upon the person using or failing to use
a referred provider of settlement services. In order
to qualify for the affiliated business exemption under
§3500.15, a settlement service provider may offer a
combination of bona fide settlement services at a total
price (net of the value of the associated discount, rebate,
or other economic incentive) lower than the sum of the
market prices of the individual settlement services
and will not be found to have required the use of the
settlement service providers as long as: (1) the use of
any such combination is optional to the purchaser; and
(2) the lower price for the combination is not made up
by higher costs elsewhere in the settlement process.*

Under the final rule, HUD expanded the language
of the definition to apply to a “person,” instead of
a “borrower,” in response to a number of public
comments. Accordingly, both buyers and sellers
are eligible to receive discounts under the final
definition. Moreover, with regard to affiliated business
arrangements, HUD modified the rule to allow the
owners of affiliated companies (i.e., the parent real
estate broker in the example above) to offer discounts
and incentives to consumers and link those discounts
to the consumers’ use of affiliate companies (i.e.,
the wholly-owned mortgage and title companies in
the example above). In other words, the parent real

estate broker could offer the buyer a cash incentive if
the consumer chooses to obtain a mortgage from the
broker’s affiliate lender. However, the final rule still
limits these discounts to “settlement service providers.”
Despite public comments highlighting the exclusionary
effect of this language on homebuilders and their
ability to offer consumer incentives, HUD is adamant
in restricting the ability of builders to offer discounts
and other incentives to encourage the use of their
affiliate companies.*® Although HUD’s core value for
the required use change is to promote competition and
lower consumer prices, it is difficult to understand how
precluding only builders from offering these customer
incentives satisfies HUD’s goal.

VI. Effective Dates

Although the final rule generally gives lenders and
settlement agents one year to adapt to the use of the
new GFE and HUD-1 forms, the final rule provides
for varying effective dates. Notably, the following
components of the final rule become effective January
16. 2009: (1) the revised definition of required use;
(2) the use of average charges; and (3) the rule’s
miscellaneous modifications regarding escrow
accounts, servicing transfer notifications and the
applicability of ESIGN.

The remaining following components of the final rule
become effective January 1, 2010: (1) use of the new
GFE, including disclosure of yield spread premiums
and the tolerance restrictions; (2) use of the new the
HUD-1; and (3) all revised definitions (except required
use) in Section 3500.2 of RESPA’s regulation.’” While
a lender or settlement agent may use the new forms
prior to the 2010 effective date, such use will subject
the lender or settlement agent to all new requirements
under the final rule (i.e., tolerance restrictions).

VII. Industry Reaction

Although the above discussion is a mere summary
of the changes HUD made to the GFE and HUD-
1 disclosures, the use of average charges and the
definition of required use in the final rule, these changes
are getting heated reactions from the settlement service
industries affected by this rule. And, as with any
regulatory actions, there are both perceived winners
and losers.
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A. Mortgage Industry

With regard to the lending industry, although HUD
did loosen some of its proposed standards on loan
originators, the Department generally was unwilling
to compromise on many aspects of the rule affecting
lenders. First, it is no secret that the mortgage industry
strongly pushed for a collaborative effort between
HUD and the Federal Reserve Board to produce
consistent and uniform disclosures. Yet, HUD did
not wait on or initiate this collaboration. Instead, the
Department expressed its belief that GFE and HUD-
1 reform must happen now, particularly given the
current state of the housing market. Second, other
than moving government recording fees from the “zero
tolerance” category to the “10% tolerance” category,
the Department made no changes to its proposed
tolerances. Under the final rule, mortgage lenders
will be subject to certain tolerances on the settlement
charges they estimate and disclose to consumers on the
GFE. If the lenders exceed the applicable tolerances,
the final rule deems the excess to be a violation of
Section 5 of RESPA. Although neither Section 5
nor RESPA’s regulations provide consumers with a
private right of action to pursue lenders for violations
associated with the GFE, consumers still could bring
claims for tolerance violations under state unfair and
deceptive trade practice laws. However, in a break
from the proposed rule, HUD will now give lenders a
30-day period following settlement to cure any excess
tolerances. This should remove some of the pressure on
mortgage originators to accurately estimate settlement
charges at the GFE stage.

Third, although HUD did not remove the statement
from the last page of the GFE regarding a lender’s
possible sale of the loan in the secondary market, HUD
did soften this language. This is in contrast to the
Department’s decision to leave the disclosure of yield
spread premiums as proposed, despite strong criticism
from mortgage brokers, as well as other industry
groups that argued consumers would not understand
the “credit” to be an actual payment from the lender
to a mortgage broker. Fourth, HUD abandoned its
plan to impose a two-tiered application system, one
which triggered the GFE and another which allowed
the lender to proceed with a loan application. Under
the final rule, lenders appear to have more discretion
in collecting borrower information and deciding on

the appropriate time to give a consumer the GFE form.
The lenders, however, will be allowed to collect only
a credit report fee to cover their services in providing
the GFE. As RESPA is not a rate-setting statute, there
is still a legal argument that such a restriction is not
appropriate. Finally, HUD modified its definition
of “changed circumstances” to expand the situations
under which a lender or broker is justified in giving
consumers newly revised GFEs. Arguably, these
modifications will aid mortgage lenders and brokers
in complying with the final rule, including the tolerance
requirements.

However, the costs to the lending industry of creating
new software, new forms and training its staff will
be staggering (at a time when the industry can least
afford it). Understandably, lenders wanted HUD
to coordinate these disclosures with future changes
the Federal Reserve Board will make to the Truth in
Lending disclosure, thereby requiring a single retooling
rather than double duty. And, HUD’s insistence on
holding lenders to a 10% tolerance on services they
require or recommend means additional liability and
potential lawsuits. So, while the mortgage bankers
reaped some rewards in this final version of the rule,
a strong measure of frustration and disappointment
still remains.

B. Title Insurance Industry

The title insurance and settlement industries received a
number of concessions from the Department. Based on
the public comments submitted by the American Land
Title Association and other title insurance providers,
the industry strongly opposed HUD’s proposed closing
script, the allowance of negotiated discounts, which
could create anti-competitive markets, the labeling of
owner’s title insurance as “optional,” and the disclosure
of the title agent’s and the title underwriter’s portions
of the title premium on the HUD-1. HUD listened and
ultimately declined to allow negotiated discounts as
part of the final rule, and the Department removed the
word “optional” from any reference to owner’s title
insurance. HUD also abandoned its plan to create a
new closing script, and even though certain “closing
script” information is now included on page three
of the HUD-1, the Department explicitly obligates
mortgage lenders to supply settlement agents with
sufficient information to complete page three without
any reference to the borrower’s loan documents. It is

November 2008 | 7



K&L|GATES

Mortgage Banking & Consumer Credit Alert

still possible that the new page three will extend the
time required for closing, which could increase costs
to consumers, but HUD made a concerted effort to
address many of the title and settlement industries’
concerns with the responsibilities imposed by the
proposed closing script. In fact, page three of the
HUD-1 now includes language directing the consumer
to contact their lender (rather than the closing agent)
with questions regarding final settlement charges and
loan terms.

All that said, HUD declined to remove the disclosure of
the title agent’s and title underwriter’s portions of the
title premium from page two of the final HUD-1. The
title industry had argued that such a disclosure was a
matter of private contract and had no effect on the prices
paid by consumers for title insurance. HUD responded
to these comments by stating that the disclosure will
help consumers better understand their title charges.
Ultimately, the disclosure of the split in title premium
will likely raise questions from consumers about the
payment of premium to two parties, which should give
the title industry the opportunity to educate consumers
on the services performed by title insurance agents in
connection with the issuance of title insurance policies.
Moreover, given that other states already require the
split in title premium to be disclosed to consumers (i.e.,
Massachusetts), this aspect of the final rule appears to
be inevitable.

C. Real Estate Brokers and Agents

The real estate industry shared many of the concerns
of the title and mortgage industries and strongly
encouraged HUD to collaborate with the Federal
Reserve Board to produce consistent and easy-to-
follow consumer disclosures. The National Association
of Realtors® also raised objections to the Department’s
proposals for negotiated discounts out of concern that
large settlement service providers would negotiate
prices for bundled services and disadvantage small
providers unable to compete with the discounted
prices. Although HUD did not ultimately collaborate
on a uniform disclosure with the Federal Reserve
Board, the Department did attempt to rewrite certain
language on the GFE to make it easier to understand.
HUD also decided to forego negotiated discounts with
this rulemaking. Thus, while no settlement service
provider is likely to be satisfied with the final RESPA
rule, the real estate brokerage industry may well see
enough compromises in the final rule to live with its
results.

D.Homebuilders and Affiliated Business
Arrangements

The biggest hit seems to have been taken by the
homebuilders and their affiliated business arrangements.
On the one hand, HUD modified its proposed definition
of “required use” to ensure any person, not just
borrowers, can take advantage of discounts and rebates.
The Department also emphasized that any provider can
offer to discount its own services. However, in order to
qualify for the affiliated business exception to RESPA,
the definition continues to refer only to “settlement
service providers,” which arguably excludes builders.

As you may recall, HUD proposed to alter the
definition of required use in response to complaints
that homebuilders were offering substantial discounts
on the prices of their homes to those consumers that
selected the builders’ affiliate companies for mortgage
and title insurance services. HUD suggested that
such discounts effectively operated like economic
disincentives that punished the consumer with a higher
home price if he or she selected unaffiliated mortgage
and title providers. The Department, therefore,
amended the definition of “required use” to indicate
that economic disincentives are problematic under
RESPA. This language remains in the final rule’s
definition. But, HUD took it a step further. Despite
judicial decisions holding that builder discounts tied
to the use of affiliate companies are permitted under
RESPA (as long as the discount is optional and is a true
discount), the Department appears to see the economic
disincentive claims strictly as a builder issue and, thus,
has restricted the final rule accordingly.

As it relates to affiliated business arrangements, the
final rule directs that “settlement service providers” may
offer a combination of bona fide settlement services
at a total price (net of the value of the associated
discount, rebate, or other economic incentive) lower
than the sum of the market prices of the individual
settlement services. Since HUD takes the position
that builders do not qualify as settlement service
providers under RESPA, this provision effectively
means that builders are not allowed to offer direct
incentives to their customers tied to the use of affiliate
companies. Yet, mortgage lenders, title companies,
real estate brokers and any other entities that explicitly
qualify as settlement service providers may offer direct
discounts and incentives to their customers for the use
of affiliate companies, as long as the total price for
an affiliate’s services is lower than the market price
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of the services, the use of the affiliate is optional, and
the lower price is not made up by higher costs in the
settlement process. Without the ability to offer these
same customer incentives, homebuilders believe the
final rule will substantially disadvantage their efforts
to operate successful affiliated businesses, as well as
harm consumers that will not have access to discounted
prices.

Moreover, given the January 16, 2009 effective date
of the final “required use” definition, builders will
have little time to make the necessary adjustments to
their day-to-day business operations to comply with
this rule. For instance, many homebuilders that offer
discounts to consumers who elect to use their affiliate
companies have pre-printed sales contracts governing
these discounts. As of January 16, 2009, these contract
provisions are invalid, which will leave builders
scrambling to re-print contracts that comply with the
final rule. Accordingly, if any provision of the final
rule has the potential to cause continued controversy
with the current Administration and the next, we expect
the final “required use” definition to be it.

VIIIl. Conclusion

Ultimately, HUD stuck to its proposed blueprint for
RESPA reform. Sure HUD modified the floor plan
a bit, and even changed the color of the drapes, but
essentially the Department left its initial structure
in place. The final GFE and HUD-1 forms are
substantially the same as those proposed, and the
Department made only minor modifications to its
plans to allow average charges and further restrict the
definition of required use. At the end of the day, after
dispensing with a few goodies to the settlement service
industries, HUD stuck to its vision of what consumers
need to achieve transparency, clarity and increased
shopping opportunities.

Where do we go from here? Don’t count on HUD
extending the rule’s effective date beyond January 16,
2009 — their bags are packed and the moving vans are
waiting. It remains to be seen whether the industry
will have the stomach to file a lawsuit, and one would
think the Obama Administration’s immediate priority
at HUD will be keeping families in their homes, rather
than scaling RESPA’s slippery slopes. So, this final
rule will govern RESPA for now, but, it’s doubtful
we’ve heard the last word on RESPA reform.

If you have any questions about the final RESPA rule or
would like a more detailed explanation of its changes,
please contact Phillip L. Schulman (202) 778-9027 /
phil.schulman@klgates.com or Holly Spencer Bunting
(202) 778-9853 / holly.bunting@klgates.com.
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Endnotes:

1 “Application” is defined as “the submission of a borrower’s

financial information in anticipation of a credit decision relating
to a federally related mortgage loan, which shall include the
borrower’s name, the borrower’s monthly income, the borrower’s
social security number to obtain a credit report, the property
address, an estimate of the value of the property, the mortgage
loan amount sought, and any other information deemed necessary
by the loan originator.” 73 Fed. Reg. 68204, 68239 (Nov.
17, 2008). In the proposed rule, HUD would have required a
mortgage originator to provide a GFE upon the receipt of a “GFE
application.” Then, once a borrower decided to proceed with the
loan, the loan originator could require the borrower to provide
additional information through a “mortgage application.” HUD
decided to pursue a single application process and allow the
mortgage originator to decide how much borrower information
is required before it issues a GFE. Id. at 68211.

See id. at 68208-68210, 68253-68258.

The GFE requires the lender or broker to total the estimated
settlement charges and include them in a summary section
prominently displayed on the first page of the GFE. See id. at
68253, 68256.

See id. at 68240.

73 Fed. Reg. at 68210, 68254, and 68258. Note that a lender
or broker is required to complete the first column in the chart,
which summarizes the terms of the loan presented in the GFE.
The lender is not required to complete the remaining columns
with alternative loan terms.

See id. at 68210.

“Changed circumstances” are defined as (1) (i) acts of God, war,

disaster, or other type of emergency; (ii) information particular
to the borrower or transaction that was relied on in providing
the GFE and that changes or is found to be inaccurate after the
GFE has been provided. This may include information about
the credit quality of the borrower, the amount of the loan, the
estimated value of the property, or any other information that
was used in providing the GFE; (iii) new information particular
to the borrower or transaction that was not relied on in providing
the GFE; or (iv) other circumstances that are particular to the
borrower or transaction, including boundary disputes, the need
for flood insurance, or environmental problems. (2) Changed
circumstances do not include: (i) the borrower’s name, the
borrower’s monthly income, the property address, an estimate of
the value of the property, the mortgage loan amount sought, and
any information contained in any credit report obtained by the
loan originator prior to providing the GFE, unless the information
changes or is found to be inaccurate after the GFE has been
provided; or (ii) market price fluctuations by themselves. Id. at
68239. If any of these changed circumstances result in increased
costs for any settlement service such that the costs at settlement
would exceed the tolerances, the loan origination may provide a
new GFE to the borrower. Similarly, if changed circumstances
result in a change in the borrower’s eligibility for the loan terms
identified in the GFE, the loan originator may provide a revised
GFE to the borrower. The lender or broker must document
these changed circumstances to be deemed in compliance with
RESPA. Id. at 68241.

Id. at 68218-68219, 68240.
See id. at 68225.

10 See 73 Fed. Reg. at 68226.
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See 73 Fed. Reg. at 68230.
See id. at 68250.

Id. at 68241.

73 Fed. Reg. at 68246.
See id. at 68250.

See id. at 68232, 68241.

If a settlement service provider uses the average charge for
settlement services, the final rule maintains the recording
keeping requirements. The provider must keep all documents
that were used to calculate the average charge for at least three
years after any settlement in which the average charge was used.
See id. at 68242.

73 Fed. Reg. at 68234.

The final rule provides that a settlement service provider may
define a class of transactions based on the period of time, type
of loan, and geographic area. For example, a settlement service
provider might calculate an average charge for all purchase
money mortgages in the states of Georgia and South Carolina
in a specified period of time. Id. at 68234. Alternatively,
a settlement service provider could establish the class of
transactions in which it would use a single average charge
broadly (i.e., all transactions it engages in for a period of time,
regardless of loan type or location). Id.

1d. at 68234.

1d.

1d. at 68232.

Id.

73 Fed. Reg. at 68236.

Id. at 68239-68240 (emphasis added).

In addition to the changes to the definition of “required use,”
HUD finalized each of its proposals with regard to transfer of
servicing requirements, escrow accounts, and the applicability of
ESIGN. With regard to transfer of servicing, HUD made some
revisions to the language on the model transfer of servicing
disclosure to provide a more accurate description of the functions
performed by loan servicers. HUD also eliminated the phase-in
period for aggregate accounting for escrow accounts as proposed,
and clarified the applicability of ESIGN to RESPA disclosures.
Id. at 68237.

See id. at 68239.

1d.
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